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MORICE FOREST DISTRICT

DISTRICT POLICY - ABORIGINAL RIGHTS AND

CULTURALLY MODIFIED TREES

The purpose of this policy is to provide the Major Licensees, Woodlot Licensees, Small Scale Salvage Operators, and Morice District staff with direction regarding aboriginal rights and the management of Culturally Modified Trees (CMTs).

The preamble to the Forest Practices Code of British Columbia Act (Act) establishes that sustainable use of the forest resource includes “balancing economic, productive, spiritual, ecological and recreational values of the forest to meet the economic, social and cultural needs of peoples and communities, including First Nations”.  Section 17 of the Act requires that tenure holders assess cultural heritage resources in operational planning and Section 15 of the Operational Planning Regulation requires that a Forest Development Plan (FDP) contain a description and location of known cultural and heritage resource sites.  The Act (Section 51) also requires that where a person finds an unidentified resource feature (which includes cultural heritage resource) when carrying out a forest practice, the forest practice must be modified or stopped in the immediate vicinity and the district manager must be promptly advised of its existence and location.

It is clear that cultural heritage resources must be adequately managed when carrying out forest practices.  

What is a CMT?

Culturally Modified Trees are trees that have been altered by aboriginal people during the practice of traditional cultural activities.  The Act defines Cultural Heritage Resources as ”an object, a site or the location of a traditional societal practice that is of historical, cultural, and archaeological significance to British Columbia, a community or an aboriginal people".  CMTs in the Morice are a potential indicator of aboriginal interest and use.  They do not necessarily represent an aboriginal right.   Aboriginal uses differ from nation to nation; therefore, the cultural significance placed on CMTs by aboriginal people may differ.

The three most common modifications found in the central interior are: 

SYMBOL 183 \f "Symbol" \s 10 \h
Stripping - scars on pine trees, bark removed and cambium scraped off for food sources.

SYMBOL 183 \f "Symbol" \s 10 \h
Blazes - marking a trail route, usually quite recent,

SYMBOL 183 \f "Symbol" \s 10 \h
Choppings - chopping marks on tree or branches or small diameter tree stumps.

The most common CMT found in the Morice District is cambium stripping of lodgepole pine. Cambium was used by First Nations for sustenance, medicinal, ceremonial and spiritual purposes. 

Legislative Background:
Pre-1846 CMTs are protected and managed under the Heritage Conservation Act as an archaeological site.  (Chap. 165, S. 6(2)(d) and (g))  The legislation also provides for the cutting and removal of CMTs under permit issued by the Archaeological Branch, Ministry of Sustainable Resource Management.  Post-1846 CMTs are not protected by the Heritage Conservation Act.  

Identification of Culturally Modified Trees

One of the reasons Archeological Overview Assessments (AOA) and Archeological Impact Assessments (AIA) are completed is to identify archeological resource values and features. The Ministry of Forests is responsible for completion of the AOA and the licensee, upon direction from the District Manager, is responsible to complete the AIAs.  The Morice Forest District archeological inventory model is designed as a filter to prioritize the blocks on which AIAs will be required.  AIAs that are completed through the application of this model also provide the best opportunity to identify cultural heritage resource features, such as CMT’s, early in the planning process. 

Pre 1846 CMTs 

Pre 1846 CMTs identified through an AIA or discovered during fieldwork are an archeological resource protected under the Heritage Conservation Act. Before a pre 1846 CMT can be altered the licensee must obtain an approved alteration permit from the Archeology Branch. If an alteration permit is issued, the licensee will still require a harvesting authority from the District Manager.  Before granting that approval I may want to consult with the First Nations to determine if:


1. the proposed activity will infringe on aboriginal rights, and 

2. if the infringement is justified.

Therefore, it is important that a copy of the draft AIA report be forwarded to me as soon as possible so that the consultation process can be started.

When I make these decisions I will take into consideration the Ministry of Forests policy on Aboriginal Rights.

I will also take into consideration the extent to which the licensee has recognized the First Nations values and interests for that specific area.

Post 1846 CMTs

On trees where the scarring date is confirmed to be post 1846 an alteration permit is not necessary.  There is still the matter of aboriginal rights that must be addressed if removal of the CMTs is proposed. Whether or not further consultation will be required is dependant on the significance of the CMTs to First Nations and the extent to which logging will impact the CMTs or any cultural or archeological resource feature associated with the CMTs. 

Assessment of a Post 1846 CMT Site

During the fieldwork preparing a block for harvest or during the actual harvesting trees may be identified as being possible CMTs.  The harvesting of these trees must not proceed until the licensee has made an assessment of the site. The onus is on the licensee to complete an adequate site assessment.  Outlined below is a suggested list of information the licensee may want to collect to help assess the site:

· type of modification (according to CMT Handbook of BC )

· number of CMTs present,

· pattern of the CMTs i.e. clusters, linear...,

· presence of other archaeological sites,

· stand age of the CMT site, based on ages of adjacent non scarred trees,

· photos of CMTs,

· the location of trails in the vicinity of the proposed harvest unit,

· a comparison with archeological potential model,

· the results of any discussions with First Nations regarding the site,

· forest management issues that affect a particular site ( e.g. forest health).

The more thorough the information provided, the more likely a decision can be made in an expeditious manner.

If the assessment suggests that the trees are CMTs and are likely pre 1846 harvesting or modification of the CMTs may not occur until an AIA is completed and the results made known to me.

When the assessment shows that the scarring likely occurred post 1846, a strategy for managing the CMTs must be built into the Silviculture Prescription (SP).

Any CMT discovered during harvesting or road-building operations must be treated in accordance with the Act section 51.

CMT Management Strategies

When I review an operational plan one of the factors I will consider is the extent to which the plan reflects the First Nation’s values and interests.  There are a number of tools available to licensees when they are developing strategies to manage in areas in which CMTs are known to occur.  Ways in which values associated with CMTs could be managed include:

· The location of the CMT should be mapped, a representative sample photographed and submitted to the district.

· Boundaries can be amended to exclude CMTs,

· Wildlife trees or wildlife tree patches can be located around CMTs,

· Single, post 1846, CMTs may be cutoff at 3m height and left as a perch tree.

Aboriginal Rights and Infringement:

Aboriginal rights

The decision whether or not to approve an operational plan hinges on two questions that must be addressed. The first pertains to whether or not the SP meets the test of 41(1) of the Act. The second test pertains to aboriginal rights and the potential for infringement of those rights. 

I consider that activities such as cambium stripping (CMT’s), berry picking and gathering of wood and other materials by aboriginal people may be examples of aboriginal rights. 

Infringement

As a general rule, infringement of aboriginal rights will occur if the forest operation or activity will:

a) impose undue hardship on First Nations,

b) deny the holder of the right their preferred means of exercising that right or,

c) limit the right unreasonably.

When approving an operational plan I need to take into consideration the likelihood of the existence of aboriginal rights and the possibility of infringement on that right.  Individual CMTs are generally not significant and in most cases, I do not believe that harvesting of CMTs will cause an undue hardship, deny or limit aboriginal rights unreasonably.  However, this may not apply in all cases. Therefore, I expect the licensees to gather and record the information on cultural resource features and CMTs and submit this information to me with their development proposals.  Licensees should include with their operational plan submissions a rationale that describes the impacts to the cultural resource feature and any mitigation measures that will be undertaken.  I can then make a decision regarding significance of the feature and the need for additional consultation with as little impact as possible on the SP approval timelines.









W.J. (Bill) Warner R.P.F.
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Morice Forest District

Attachments:

· Flow Chart, Consultation Process FDP-SP (Morice Forest District) 

· Background paper, Consultation Process (Morice Forest District) 
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